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STATEMENT OF THE CASE

Nature of the Case
Robert Arthur Richmond appeals from his judgment of conviction for aggravated
assault. He asserts that the district court committed fundamental error by reducing the
State's burden of proof in instructing the jury on self defense, and that the district court
erred by denying his motion for a new trial because the court erred by failing to give a
unanimity instruction.

This Reply Brief addresses the State's assertion that

Mr. Richmond is required to meet the fundamental error standard with regard to the
unanimity instruction.

Statement of the Facts and Course of Proceedings
The statement of the facts and course of proceedings were previously articulated
in Mr. Richmond's Appellant's Brief. They need not be repeated in this Reply Brief, but
are incorporated herein by reference thereto.

1

ISSUE
Did the district court err by denying Mr.
court should have given a unanimity instruction?
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for

new

the

ARGUMENT
The District Court Erred In Denying Mr. Richmond's Motion For A New Trial Because
The District Court Should Have Given A Unanimity Instruction

A.

Introduction
The State has asserted that Mr. Richmond is required to meet the fundamental

error standard in order to obtain relief on this issue.

(Respondent's Brief, p.18.)

Mr. Richmond asserts that he preserved this issue through his motion for a new trial,
and, alternatively, he meets the standard for fundamental error.

The District Court Erred In Denying Mr. Richmond's Motion For A New Trial
Because The District Court Should Have Given A Unanimity Instruction
Mr. Richmond acknowledges that prior decisions have held that raising an issue
in a motion for a new trial is not sufficient to preserve the issue for appeal. See, e.g.,

State v. Davis, 127 Idaho 62 (1995); State v. Higgens, 122 Idaho 590 (1992). These
cases, however, predate the Idaho Supreme Court's decision in State v. Perry, 150
Idaho 209 (2010), which changed the analysis of when fundamental error applies. The
State is correct that, absent a claim of fundamental error, this Court will not consider an
error through an objection at trial. "This limitation on appellate-court authority serves to
induce the timely raising of claims and objections, which gives the [trial] court the
opportunity to consider and resolve them." State v. Perry, 150 Idaho 209, 224 (2010)
(quoting Puckett v. U.S., 556 U.S. 129, 134 (2009)). While Mr. Richmond did not object
to the jury instructions at the time they were given, he did file a timely motion for a new
trial in the district court, thus giving the trial court the opportunity to consider and resolve
the issue. It is therefore clear that had Mr. Richmond objected to the jury instructions at
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time they were given he would not have prevailed.
the opportunity to address the

and there is an

the district court was
ruling

CHJ,."_,c,

in

the denial of the motion for a new trial, Mr. Richmond submits that that this claim of
error is preserved. The policy for applying the fundamental error standard is simply not
met when the district court has had an opportunity to address the issue and has issued
an adverse ruling.
However, even if the fundamental error analysis applies, Mr. Richmond submits
that he meets the test.

First, the error affects an unwaived constitutional right. The

Idaho Constitution provides that in a felony criminal trial a jury's verdict must
unanimous. See IDAHO Cof\JST. art. I, § 7. Although section 7

not specifically

that felony trials require a unanimous verdict, that conclusion is inescapable from the
provision's language.

"The right of a trial by jury shall remain inviolate; but in civil

actions, three-fourths of the jury may render a verdict, and the legislature may provide
that in all cases of misdemeanors five-sixths of the jury may render a verdict." Id. By
failing to provide for less than a unanimous verdict in felony cases, but providing for
such in other types of cases, the Idaho constitution guarantees the right to a unanimous
jury verdict in all felony criminal cases.
Further, the error is clear from the record. The jury instructions and the evidence
at trial are clearly part of the record, and thus this Court can determine from the record
at trial whether a unanimity instruction would have been appropriate. For the reasons
set forth in the Appellant's Brief, the district court erred by failing to give the instruction.
Finally, there is a reasonable possibility that the error contributed to the verdict.
As set forth in the Appellant's Brief, while there is no doubt that all of the events
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in the vehicle on the way from Garden City to Meridian, Mr. Richmond
to distinct acts. He testified that first, Ms. Williams punched him
he punched her in return.

He testified that after landing a couple of punches,

Ms. Williams stopped. This is one distinct event involving a particular type of force by
both Ms. Williams and Mr. Richmond.

However, after stopping this behavior,

Ms. Williams then began to push herself onto Mr. Richmond, and he responded by
using the "up and under" move. This is a separate event involving a different type of
force by both Ms. Williams and Mr. Richmond. This is critical in a case like this that
involves self-defense, because, based on the fact that Ms. Williams used two different
types of force, the jury was required to determine which if any acts by Mr. Richmond
were reasonable in response to that force.
If the jury believed Mr. Richmond's account of the incident, Ms. Williams stopped
punching him after he landed a couple of punches. At this point, Mr. Richmond stopped
punching in self-defense. Then, however, Ms. Williams applied a different type of force,
and Mr. Richmond responded with a different type of self-defense. Thus, while this all
may have occurred during one car ride, there is separate and distinct conduct by
Ms. Williams, which, if the jury believed Mr. Richmond, led to separate and distinct acts
of self-defense by Mr. Richmond.

Thus, the failure to give the unanimity instruction

impacted Mr. Richmond's self-defense claim. The error cannot be said to be harmless.
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CONCLUSION
Mr.

this Court

his judgment of conviction and

remand this case for further proceedings.
DATED this 6th

of May, 2014.

JUST!
. CURTIS
Deputy State ~))pellate Public Defender
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